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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT Rl CHVOND, MAY 1, 2002
COMMONVEALTH OF VIRG NI A, ex rel .
NORTHERN VI RG NI A ELECTRI C COOPERATI VE,
Petitioner,
V. CASE NO. PUE-2001-00512
VIRA NI A ELECTRI C AND PONER COVPANY
d/ b/a DOM Nl ON VI RG NI A POVER,
SM THSONI AN | NSTI TUTI ON, and U. S.
GENERAL SERVI CES ADM NI STRATI ON,

Respondent s.

For a Petition for Declaratory
Judgnent and Motion for |Injunction

FI NAL ORDER

On Septenber 17, 2001, Northern Virginia Electric
Cooperative ("NOVEC' or the "Cooperative") filed a Petition for
Decl aratory Judgnent, together with a Mdtion for an Injunction
("Petition"), with the State Corporation Conmm ssion
("Commission"). In its Petition, NOVEC requested the Commi ssion
to declare that the proposed sale of electric energy by Virginia
El ectric and Power Conpany d/b/a Dom nion Virginia Power
("Virginia Power," "Dom nion," or the "Conpany") to the

Sm thsonian Institution ("Sm thsonian") or, alternatively, to
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the United States General Services Administration ("GSA") for
consunption at a facility to be constructed on a parcel of rea
estate located in Fairfax County, Virginia, to be within the
service territory allotted to NOVEC and to be in violation of
NOVEC s property rights under the certificate of public

conveni ence and necessity granted to the Cooperative by the
Comm ssion pursuant to the Utility Facilities Act, Chapter 10.1
(8 56-265.1, et seq.) of Title 56 of the Code of Virginia
(hereafter, the "Act"). The Cooperative requested the

Commi ssion to enjoin Domnion tenporarily and permanently from
selling and delivering any power directly or indirectly to the
Smi t hsoni an or GSA at the site.

Addi tionally, the Cooperative asked the Conm ssion to
declare that: (i) NOVEC is the proper provider of electric
service to the Smthsonian and/ or GSA project wthin NOVEC s
certificated territory and nust be granted the ability to
provide electric service at the facility site; (ii) Virginia
Power may not unreasonably deny a delivery point to Od Dom nion
El ectric Cooperative ("ODEC') on behalf of NOVEC and t hat
Dom nion's denial of the delivery point is not in the best
interest of Virginia ratepayers and is unlawful; (iii) any
transactions or contracts between Virginia Power and the
Sm t hsoni an and/ or GSA are unlawful under the Act and,

therefore, are unenforceable or void; and (iv) any provision of



service by Domnion in NOVEC s certificated territory is

unl awful and violates NOVEC s rights granted by the Comm ssion
inthe Certificate of Public Convenience and Necessity it issued
to NOVEC. NOVEC served a copy of its Petition and Mtion on:
Virginia Power's registered agent and two Dom ni on directors;
Kenneth Melson, United States Attorney; John Ashcroft, United
States Attorney Ceneral; the Adm nistrator of the Genera
Services Administration; and the Secretary and General Counse
for the Sm thsonian Institute.

On Cct ober 2, 2001, the Conmission issued its Prelimnary
Oder in this matter. In its Oder, the Comm ssion docketed the
proceedi ng, appointed a Hearing Exam ner to the natter, directed
Virginia Power and invited the GSA and Smthsonian to file an
Answer to NOVEC s Petition on or before Cctober 12, 2001
directed Virginia Power and NOVEC to file on or before
Cct ober 16, 2001, a joint stipulation of the facts and issues
upon which they agreed, together with the facts and i ssues upon
whi ch there was di sagreenent, and set issues related to the
requested tenporary injunction for oral argunent before the
Heari ng Exam ner.

On Cctober 12, 2001, Dominion filed its Answer to the
Petition, wherein, anong other things, it denied that its sale
of electricity to the Smithsonian violated Virginia law. On the

sane day, Virginia Power filed a counter petition requesting the



Comm ssion to declare that Domi nion had the statutory and | ega
obligation to provide service to the entire Smthsoni an
facility.

On Cctober 12, 2001, the U. S. Departnment of Justice (the
"United States") accepted the Commission's invitation to respond
to the Petition and filed a response on behal f of the
Smi t hsoni an and GSA.! The Snithsoni an, anong ot her things,
supported the assertion that Dom nion should provide service to
the new nmuseumfacility. The Sm thsoni an enphasized that its
par amount and practical concern was that the construction
schedul e of the museum not be conprom sed. It contended that
only the tinmely conpletion of each phase of construction woul d
ensure that the facility opened by Decenber 2003, the centenni al
of the first powered flight by the Wight Brothers.

On Cctober 18, 2001, ODEC and the Virginia, Maryland &

Del awar e Associ ation of Electric Cooperatives (the

"Associ ation") (hereafter collectively referred to as the
"Cooperatives") filed a Motion for Leave to Participate as
Interested Parties, together with a Statenent of Interest and
Motion for Expedited Consideration. NOVEC did not respond to
t he Cooperatives' Mdtion. The Sm thsonian took no position on

the Mdtion, and Virginia Power advised that while it did not

1 That Response noted that the GSA played no role in the events that led to
the dispute in this proceeding.



oppose the Mdtion, it objected to the request for expedited
consideration to the extent ODEC s request assuned a right to
argue i ndependently the notion for a tenporary injunction.

In her Cctober 22, 2001, Ruling, the Hearing Exam ner
granted | eave for the Cooperatives to participate in the
proceedi ng. On Cctober 24, 2001, NOVEC filed affidavits in
support of its Mdtion, and on Cctober 25, 2001, NOVEC filed a
pre-hearing nmenorandum

On Cctober 25, 2001, oral argunent was convened before
Deborah V. Ellenberg, Chief Hearing Exam ner ("Chief Exam ner"),
to consider NOVEC s notion for a tenporary injunction. Counsel
appearing were WIlliam Bradford Stallard, Esquire, and JoAnne L.
Nol te, Esquire, counsel for NOVEC, E. Duncan GCetchell, Jr.

Esqui re, Kodwo Ghartey- Tagoe, Esquire, and John D. Sharer,
Esquire, counsel for Virginia Power; Janes Patrick Guy, 11
Esquire, and John A Pirko, Esquire, counsel for the
Cooperatives; Steven E. Gordon, Esquire, counsel for the United
States, Smthsonian, and GSA;, and Sherry H. Bridewell, Esquire,
and Wayne N. Smith, Esquire, counsel for the Conm ssion Staff.

At the conclusion of the proceeding, the Chief Exam ner took the
matter under advisenent and invited the participants in the
proceeding to file sinultaneous nmenoranda addressi ng whet her a

tenporary injunction should be issued in this case.



On Novenber 1, 2001, the Staff and the parties filed post-
hearing nmenoranda on NOVEC s notion for a tenporary injunction.

On Novenber 2, 2001, the Chief Exam ner entered a Ruling
scheduling a public hearing for Decenber 11, 2001, for the
pur pose of receiving evidence on the Cooperative's Petition.
That Ruling established dates for the prefiling of testinony and
exhi bits by NOVEC, the Cooperatives, Dom nion, and the
Smi t hsoni an.

On Decenber 5, 2001, the Chief Exam ner issued her Ruling
on the request for a tenporary injunction. After considering
the argunents nmade, the Chief Exam ner found as foll ows:

1. Significant and irreparable harmto the
Sm t hsoni an, one of the respondents, could result
froma delay in the schedul ed openi ng of the new
nmuseum

2. There are renedies avail able, albeit at sone
cost, to NOVEC if the Commi ssion ultimately finds
in...[NOVEC s] favor;

3. There is sone likelihood that NOVEC w || prevail,
at least in part, based on the point of use test
applied in...[an earlier case, Prince George
El ectric Cooperative, For declaratory judgnent
and Petition of RGC (USA) M neral Sands, Inc.,
and RGC (USA) M nerals, Inc., For a declaratory
j udgnent, Case No. PUE-1996-00295, 1998 S.C. C.
Ann. Rept. 344 ("Prince CGeorge")], but there are
significant differences in this case that nake
the outcone far |ess than certain;

4. Any likelihood of success does not offset the
substantial and irreparable harmthat could face
the Smithsonian if a tenporary injunction was
granted; and



5. The public interest, educational opportunities,
and the interests and expectations of the
benefactors of the facility will be adversely
affected if this new nmuseum of undi sputed
nati onal inportance and reputation fails to open
on the centennial anniversary of the Wi ght
Brothers' historic first flight.

The Chi ef Exam ner denied NOVEC s notion for a tenporary
i njunction.

A public hearing to receive evidence on the nerits of the
Petition was held on Decenber 11-12, 2001. The counsel
identified above appeared at the proceeding. At the conclusion
of the public hearing, the Chief Exam ner invited Staff and the
parties to file sinultaneous post-hearing briefs fourteen days
after the transcript was filed and sinultaneous reply briefs
within five days after the post-hearing briefs were fil ed.

On January 31, 2002, the Staff, NOVEC, and Virginia Power
filed their post-hearing briefs, and served el ectronic copies of
their briefs on all of the case participants. The Cooperatives,
by counsel, electronically served their joint post-hearing brief
on all of the case participants on January 31, 2002, but filed
their post-hearing brief with the Cerk of the Comm ssion one
day out of time. The Cooperatives, therefore, requested | eave
to accept their joint post-hearing brief one day out of tine.

By her Ruling entered on February 1, 2002, the Chief Exam ner

directed that the Cooperatives' joint brief be accepted for



filing. On February 7, 2002, simultaneous Reply Briefs were
filed by the parties.

On March 20, 2002, the Chief Exam ner issued her Report on
the merits of NOVEC s Petition. After an extensive anal ysis of
the facts and |l aw, the Chief Exam ner found that the conbination
of a "point of use" and "geographic |oad center"” analysis should
be considered to resolve the territorial dispute presented by
the Petition. She further found that:

1) NOVEC has the right and the obligation to provide

el ectric service to the new Sm thsoni an nuseum
facility, including the hangar, the main central
utility plant, four air handling unit areas, and
the I MAX Theatre; and

2) Virginia Power has the right and obligation to

provi de services to the parking lot unless it
transfers that territory to NOVEC

The Chi ef Hearing Exam ner recomended that the Conm ssion
enter an order that: (i) adopts the findings of her Report;
(i1i) grants the Petition of NOVEC for declaratory judgnent
insofar as the Conmm ssion determ nes that NOVEC has the
exclusive right and obligation to serve the main facility;

(1ii) denies Virginia Power's counter petition; (iv) directs
Virginia Power, ODEC, and NOVEC, in consultation with the

Sm t hsoni an, to plan how and when NOVEC wi || begin providing
service to the Smthsonian, and submt a plan to the Conmm ssion

within 30 days of the date of a final order; (v) enjoins NOVEC

CDEC, and Virginia Power to work cooperatively to accomobdate a



timely and efficient transfer of service; (vi) directs NOVEC
ODEC, and Virginia Power to file a joint report of progress
bi monthly until the transfer is conplete; and (vii) dism sses
the case fromthe Conm ssion's docket of active proceedings
after the transfer of service is conplete.

In her analysis, the Chief Exam ner noted that the property
on which the Sm thsoni an proposed to construct its nuseum and
nore inportantly, the nmuseum structure's points of use were
bi sected by the boundary line dividing the service territories
allotted to Virginia Power and NOVEC wi t hout custoner
mani pul ati on. She then discussed the Conm ssion precedents
relied on by Virginia Power, NOVEC, and the Cooperatives in

fram ng their respective argunents; i.e., Prince George and

Petition of Kentucky Uilities Conpany, d/b/a Od Dom ni on Power

Conpany, For injunctive relief and/or declaratory judgnent

agai nst Powel| Valley Electric Cooperative, Case No. PUE-1996-

00303, 1999 S.C.C. Ann. Rept. 368 ("Kentucky Uilities"). She

noted that in Prince George, the Comm ssion concluded that a

poi nt of delivery test could destroy the essence of exclusive
service territories by allow ng custoners through the
mani pul ati on of delivery points to avoid receiving service from
the utility allotted the service territory in which the custoner
was | ocated. She observed that the Comm ssion had instead

adopted a "point of use" test, but concluded that the Comm ssion



did not intend to apply that test literally and w thout
reference to the practical realities of each factual situation:

Whil e we do not here adopt any absolute test and w ||
al ways consider the practical realities of each
situation, we intend to ensure that our decisions
enforce the Code's requirenent of strong protection
for the exclusive service territories of utilities in
Vi r gi ni a. ?

The Chi ef Exam ner noted that the Comm ssion took the sane

position in Kentucky Utilities, observing that "[a]s discussed

in Prince George, however, ... [the Comm ssion] nust decide

cases involving service territory disputes in a way that is
consistent with the significant protection that is afforded to
territorial grants by Virginia law "3

The Chi ef Exam ner al so considered a third test, the
geographic load center test, and determined it relevant to the

instant case. She noted that this test was di scussed in Public

Service Co. v. Pub. Uility Coormin, 765 P.2d 1015, 1019

(Col orado 1988) ("Col orado PSC case"), and that the Col orado PSC

case was cited with approval in Prince George. She described

t he geographic | oad center test as providing that the utility
that serves the majority of a customer's |oad was generally
designated as the provider for the entire |oad regardl ess of

territorial boundaries.

2 Chief Hearing Examiner's Report at 14, citing Prince George at 349.

3 Chief Hearing Examiner's Report at 14, citing Kentucky Utilities at 376.
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The Chi ef Exam ner reasoned that strict application of the
"point of use" test in the instant case would result in Virginia
Power and NOVEC each serving only the points of use on
facilities located in their respective service territories. Al
the case participants acknowl edged that a literal application of
this test was not practical given the circunstances of the case.
She recogni zed that the Act was intended to prevent economc
waste and the public inconvenience resulting fromduplication of
utilities' facilities; e.g., multiple bills fromtwo providers
and dual electric service lines. She concluded that the
Conmi ssion had discretion to determ ne what test or tests best
preserved the integrity of exclusive service territories.

The Chief Exami ner noted that all parties recogni zed that
the practical realities of each territorial dispute should be
considered, but differed on what "practical realities" were
rel evant in the case.

After considering the evidence, anong other things, the
Chi ef Exam ner observed that there were very rel evant

simlarities between the captioned matter and the Col orado PSC

case. She noted that the majority of the Sm thsoni an nuseum
structures, i.e., the hangar and the heating and cooling

equi pnent for the nuseum would be in NOVEC s territory. Fewer
museum facilities, i.e., the building entrance, a portion of the

| MAX t heatre, and the parking lot, were in Virginia Power's

11



territory. She opined that the practical realities of the case
supported the conclusion that when a facility straddles a
service |ine boundary, a geographic |oad center test should be
appl i ed, and NOVEC shoul d be afforded the exclusive right to
serve the principal Smthsonian museumfacility, because nore

| oad centers were inits territory. She reasoned that because
the Sm thsoni an and Virginia Power have expressed their strong
opinion that it would be unreasonable for two utilities to serve
the Sm thsonian, Virginia Power could agree to swap territory

wi th NOVEC so that NOVEC coul d al so serve the parking | ot.

The Chi ef Exam ner concl uded that there appeared to be no
obstacle to a transfer of service, facilities, and nmeters from
Virginia Power to NOVEC, simlar to that ordered in Prince
George, and a transfer, if ordered by the Conm ssion, was not
likely to have a negative effect on the nuseunmi s construction
schedul e or the delivery of electric service. The Chief
Exam ner, therefore, recomended that the Conm ssion direct
Virginia Power to continue to deliver electricity to the
Sm thsonian by transferring the electricity to NOVEC at the
existing point of delivery for the Smthsonian pursuant to 8§ 56-
249.1 of the Code of Virginia until such tinme as Virginia Power
and NOVEC coul d make the necessary facilities transfers and

boundary realignnments. The Chief Examiner invited the parties

12



to file cooments to her report within seven (7) business days
fromthe Report's date.

On March 25, 2002, the Commi ssion granted a notion filed by
Dom ni on on March 22, 2002, and extended the time to April 3,
2002, in which all parties could file coments in response to
the March 20, 2002, Report of Deborah V. Ellenberg, Chief
Heari ng Exam ner.

On April 3, 2002, the Cooperatives and NOVEC each filed
coments in support of the Chief Examner's report. NOVEC urged
t he Comm ssion to adopt the Chief Exam ner's findings and to
grant the Petition.

The Cooperatives supported the Chief Exam ner's analysis
and, anong other things, urged the Comm ssion to enter an O der
requi ring NOVEC to serve the entire nuseumfacility and
relieving Virginia Power of any obligation to serve the de
mnims points of use associated with the nuseumthat are
| ocated within Dominion's territory.

On April 3, 2002, the United States requested | eave to
present oral argunent on the parties' comrents on the Chief
Hearing Exam ner's Report. The United States asserted that the
Conmi ssi on woul d benefit fromoral argunment in [ight of the
i mportant issues at stake in the proceeding; i.e., the potenti al
for delay in opening the Smthsonian's nuseum and the inpact of

t he Comm ssion's decision on prospective federal electric

13



consuners whose real property straddles the service territories
of two electric utilities.

On the sane day, the United States also filed its comments
and objections to the Chief Hearing Exam ner's Report and
recomendations. In its comments, the United States questioned
the Conmission's jurisdiction to regul ate the conduct of federal
agencies and instrunentalities such as the Sm thsoni an and the
GSA. It asserted that NOVEC had cited no authority that
permtted the Comm ssion to entertain a | awsuit against a
federal agency or instrumentality, but observed that it
construed the Conm ssion's continuing interest in the United
States' views as an invitation to the Sm thsonian as an
electricity custoner to provide its comments relative to the
i ssues presented in the proceeding.

Further, the United States reiterated its concern that a
change in the Smthsonian's electricity provider from Virginia
Power to NOVEC m ght jeopardi ze the opening of the nuseum It
enphasi zed its concern that the construction schedule for the
proj ect not be conproni sed and requested that NOVEC s Petition
for relief be denied.

On April 3, 2002, Dominion joined the United States in its
request for an oral argument, asserting that the case raised
novel issues of |law and policy, and that the availability of

counsel to respond to the Comm ssion's questions

14



cont enporaneously woul d be hel pful to the Commi ssion in
distilling the detail ed evidence in the proceeding.

Virginia Power also filed its coments and exceptions to
the Chief Hearing Examiner's Report on April 3, 2002. 1In its
coments, Dom nion asserted that it had undertaken a significant
investnment to serve the Smthsonian and that the project was
| ocated on a large parcel of land in Fairfax County, nost of
whi ch parcel was located in Virginia Power's service territory.
Virginia Power contended that the Sm thsonian had reaffirned its
sel ection of Dom nion as the Smithsonian's preferred electric
service provider. It asserted that the "geographic | oad center
test” enployed by the Chief Exam ner had never been adopted in
Virginia and that application of the test violated Virginia |aw
It argued that the geographic |load test was inconpatible with
the requirement of 8§ 56-234 of the Code of Virginia that a
utility is to provide service to all custoners along their lines
desiring their service; and that the test disregards territorial
boundari es and encourages the violation of a utility's
certificate of public convenience and necessity. Dom nion
asserted that it had the legal right and obligation to provide
el ectric service to the Smthsoni an because: (1) the nmuseum was
| ocated along its lines; (2) Dom nion holds a certificate to
provide service in the area in Fairfax County where a portion of

the museumis |ocated; and (3) the Sm thsoni an had requested

15



service fromVirginia Power. Virginia Power urged the
Conmi ssion to reject the Chief Exami ner's recommendations, grant
Dom nion's counter petition, and hold that the Conpany has a
statutory and | egal obligation to serve all of the Smthsonian's
proj ect.

On April 10, 2002, NOVEC filed its “Response to Request for
Oral Argunment and Motion for Leave to File a Reply if Oa
Argunent is Granted.” Anobng other things, the Cooperative asked
that the Comm ssion specify and limt the issues on which ora
argurment is held if the Comm ssion seeks argunent fromthe
parties and that, if oral argunent is permtted, it be permtted
tofile areply to Domnion's April 3, 2002, response to the
Chi ef Hearing Exam ner's Report prior to such oral argunent.

On April 11, 2002, the Cooperatives filed a response in
opposition to the United States' and Dom nion's requests for
oral argunment. They, too, requested that if oral argunent were
granted, the issues considered on argunment be limted as
requested by NOVEC and that the Comm ssion grant NOVEC, the
Cooperatives, and Staff leave to file witten reply coments to
those filed by the Sm thsonian and Domni ni on.

On April 12, 2002, Virginia Power filed its response to
NOVEC s and the Cooperatives' notions for leave to file a reply
if oral argunent were granted. Domni nion opposed the requests to

file witten replies as unnecessary, inefficient, and

16



counterproductive. It urged the Conm ssion to grant its request
for oral argunent.

On April 24, 2002, the United States filed its "Reply in
Support of its Request for Oral Argunent.” Anong other things,
the United States asserted that oral argunent would permt the
United States to engage in dialogue with the Comi ssion
regarding the United States' concerns and woul d serve the public
interest.

NOW THE COWM SSI ON, upon consi deration of the record, the
pl eadi ngs, the findings and recomrendati ons of the March 20,
2002, Chief Hearing Exam ner's Report, the comments and
obj ections thereto, the United States' April 3, 2002, notion for
oral argument, and the responses and replies to that notion, is
of the opinion and finds: (1) that the United States’ April 3,
2002, request for oral argunent should be denied; (2) that
NOVEC s requests for relief inits Petition for Declaratory
Judgnent and its Mdtion for Injunction should be denied; and
(3) that Virginia Power’s counter petition should be granted as
set forth herein.

Wiile 5 VAC 5-20-210 of the Comm ssion's Rules of Practice
and Procedure grants the Conm ssion the discretion to authorize
oral argunment, subject to such limts as we may prescribe, we
find it unnecessary to exercise such discretion, especially

where, as here, the case participants have been afforded anple
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opportunity to develop the record, facts, and law. W comend
the parties and the Chief Hearing Exami ner for their diligent
efforts in this regard.

After review of the record and argunents nade by counsel,
we have determ ned not to adopt the recomrendati ons of the
March 20, 2002, Chief Hearing Examiner's Report. Instead, we
find that Virginia Power is entitled to provide service to the
Smithsonian's museumin Fairfax County fromwthin Virginia
Power's allotted certificated service territory as proposed by
Virginia Power in this case.

Article I X, 8 2 of the Constitution of Virginia provides
that "[s]ubject to such criteria and other requirenents as nay
be prescribed by |aw, the Conm ssion shall have the power and be
charged with the duty of regulating the rates, charges, and
services and, except as may be otherw se authorized by this
Constitution or by general law, the facilities of...electric
conpanies.” W are a creation of the Virginia Constitution and
have no inherent power. Qur jurisdiction to regulate nust be
found either in constitutional grants or statutes. City of

Norfolk v. Va. Elec. & Power Co., 197 Va. 505, 514 (1955).

Consequently, our decision in this matter is directed to those

18



entities that are subject to our jurisdiction as provided by the
Virginia Constitution and the | aws of the Conmonweal th.*?

In this case, both Virginia Power and NOVEC hol d
certificates of public convenience and necessity to serve the
real property owned by the Smthsonian. Section 56-265.3 of the
Code of Virginia requires that a public utility cannot provide
service in a particular territory unless it first obtains a
certificate of public convenience and necessity. Wen a public
utility, Iike NOVEC or Virginia Power, receives its certificate
of public convenience and necessity, that certificate grants to
the public utility not only the right to provide service to the
service territory allotted to it, but the duty to furnish such

services. Town of Cul peper v. Va. Elec. & Power Co., 215 Va.

189, 196 (1974). See also § 56-234 of the Code of Virginia.
Section 56-265.4 of the Code of Virginia prohibits one
utility fromoperating in another utility's service territory
unl ess the incunmbent utility is providing i nadequate servi ce.
Even then, the incunbent utility is afforded an opportunity to

cure its service inadequacy.

4 We do not exercise jurisdiction over the Smithsonian in this proceeding,
because the rates, charges, and contracts for services rendered to it, a
federal entity, are renpved fromour jurisdiction by §8 56-234 of the Code of
Virginia. However, we welcone the Smthsonian's participation in this
proceedi ng, because it has added the perspective of a custoner, albeit a
nonj uri sdi cti onal one, to our analysis.
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Read together, 88 56-265.3 and -265.4 of the Code of
Virginia provide for exclusive service territories that are
af forded significant protection. These statutes evidence an
intent by the General Assenbly to ensure and maintain the
integrity of service territories.

There are circunstances, however, where two public
utilities hold certificates of public convenience and necessity
to serve real property that lies in both utilities' allotted
service territories. Such is the case here. Consistent with

Pri nce George, we nust consider the practical realities of this

si tuati on.
As noted above, the Smthsonian is a new custoner that has
not been previously served at this property. Unlike the

custoner in Prince George, the Smthsonian did not manipul ate

its land purchases to reach into Virginia Power's service
territory to place a nmeter. As Exhibits PGW1, Attachnent 2,
and Exhi bit RGI-14, Attachment B, denonstrate, the Sm thsonian's
new nmuseum structure and associated facilities straddle the
service territory boundaries of both NOVEC and Virginia Power.
Under these circunstances, both NOVEC and Virgi nia Power have
the right and duty to provide electric service to this new

customer if requested to do so.®

> This case is also distinguishable fromKentucky Utilities. That case
i nvol ved an exi sting custonmer, Signon Coal Conpany, Inc. ("Signmon"), that
desired to take service from Powell|l Valley Electric Cooperative. Id., 1999
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This finding protects exclusive service territories. Under
ci rcunstances as presented in this case, public utilities
necessarily are at risk along their boundaries; such is the
nature of certificated territories. Accordingly, given no
extenuating circunstances or other practical considerations,
where the facilities of a new custonmer straddle the contiguous
service territory boundaries of two utilities, and with the
absence of mani pul ation, that custonmer may request service from
the utility of its choice. Section 56-234 of the Code of
Virginia directs every utility to "provide adequate service and
facilities at reasonable and just rates to any person, firm or
corporation along its lines desiring sane."

In the circunstances of the instant case, both NOVEC and
Virginia Power had the right and duty to serve the Snithsonian
nmuseum and associated facilities if requested to do so. They
were also both at risk that the custoner woul d request service
fromone rather than the other. Further, there are no ot her
factors or practical realities necessitating a conclusion that

the custoner nust take service fromNOVEC.® In this case, the

S.C.C. Ann. Rept. at 370. Signon's migration to Powell Valley Electric
Cooperative, from Kentucky Utilities Conpany, would have idled a dedicated
substation and other facilities that were being used to serve Signon as an
existing custonmer. 1d., 1999 S.C.C. Ann. Rept. at 376.

6 The fact that Virginia Power has new tenmporary facilities in place to serve

this custoner has not influenced our analysis. Virginia Power necessarily
assuned the risk of any such investnent.
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Smi t hsoni an, a new custoner, desired to take electric service
from Virginia Power.

Finally, we agree with the Chief Hearing Exam ner, the
parties to the case, and Staff that it is inpractical to require
that electric service be extended by both NOVEC and Virginia
Power to the Sm thsonian nuseum The Uility Facilities Act was
intended to prevent econom c waste and the public inconvenience
resulting fromduplication of utilities’ facilities. See

Earl S. Tyson and Betty B. Tyson v. Central Virginia Electric

Cooper ative, Case No. PUE-1980-00002, 1980 S.C.C. Ann. Rept.

283. Dual nmetering, multiple bills fromtwo service providers,
and dual electric service lines exenplify the type of econom c
wast e and public inconvenience the Act was intended to avoid.
The circunstances of this case do not warrant forcing the
custoner to take service fromtwo public utilities.

Based on the pleadings and the record in this case, and on
our conclusion that Virginia Power may properly and legally
provi de service to the Sm thsonian, NOVEC s requests for relief
are deni ed.

Accordingly, IT IS ORDERED THAT:

(1) United States’ request for oral argunent is hereby

deni ed.
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(2) NOVEC s requests for relief inits Petition for
Decl aratory Judgnent and its Mtion for Injunction are hereby
deni ed.

(3) Virginia Power's Qctober 12, 2001, counter petition is
granted to the extent it requests the Comm ssion to find that
Virginia Power nay provide service to the Sm thsonian nmuseum
fromits service territory previously allotted by this
Commi ssion to Virginia Power.

(4) There being nothing further to be done in this matter,
this case shall be dismssed fromthe Conm ssion's docket of
active proceedings, and the papers filed herein made a part of

the Commission's file for ended causes.
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